UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

9-22-2009

Mussman v. Kootenai County Agency's Record
Dckt. 36693

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Mussman v. Kootenai County Agency's Record Dckt. 36693" (2009). Idaho Supreme Court Records & Briefs. 2571.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/2571

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

VQ~.

I_._
-- 1
.-.-.

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

MARK W. MUSSMAN,
ClaimantRespondent,
VS.

KOOTENAI COUNTY,
Employer/Appellant,

1
1
1
1
1
1
1

SUPREME COURT NO. 36693
AGENCY'S RECORD

LAW CLERK

and
IDAHO DEPARTMENT OF LABOR,
Respondent.

1
1

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
For ClaimantlRespondent
Mark W. Mussman, PRO SE
3097 W Lutherhaven
Coeur d' Alene ID 838 14

For EmployerIAppellant
Darrin Murphey
Prosecutor
Kootenai County
PO Box 9000
Coeur dYAleneID 83814
7

For Respondent
Tracey K. Rolfson
Deputy Attorney General
Idaho Department of Labor
3 17 W. Main St.
Boise, Idaho 83735

*

I

I;\

FILED -COPY

I

I I

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
MARK W. MUSSMAN,
Clairnant'Respondent,

SUBREME COURT NO. 36693
VS.

AGENCY'S RECORD
KOOTENAI COUNTY,
EmployerlAppellant,
and
IDAHO DEPARTMENT OF LABOR,
Respondent.

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
For Claimant/Respondent
Mark W. Mussman, PRO SE
3097 W Lutherhaven
Coeur d'Alene ID 83814

For EmployerIAppellant
Darrin Murphey
Prosecutor
Kootenai County
PO Box 9000
Coeur d7AleneID 838 14

For Respondent
Tracey K. Rolfson
Deputy Attorney General
Idaho Department of Labor
317 W. Main St.
Boise, Idaho 83735

TABLE OF CONTENTS
LIST OF EXHIBITS ...............................................................................................................

(i>

DECISION OF APPEALS EXAMINER. dated April 16. 2009 ..................................................... 1
APPEALS BUREAU NOTES. file date January 26. 2009 ............................................................. 6
CLAIMANT'S APPEAL LETTER. filed April 6. 2009 ................................................................. 7
NOTICE OF FILING APPEAL. filed April 17. 2009 .................................................................. 10
DEPT OF LABOR'S NOTICE OF APPEARACE. filed April 27. 2009 ....................................12
EMPLOYERS ATTORNEY'S NOTICE OF APPEARANCE. filed April 27 2009 .................... 14
CLAIMANT'S BRIEF. filed April 30. 2009 ................................................................................17
ORDER DENYING REQUEST FOR NEW HEARING AND SETTING BRIEFING ...................
SCHEDULE. filed May 6. 2009 ....................................................................................................35
CERTIFICATE OF SERVICE FOR EMPLOYERS CORRECTED ADDRESS. CLAIMANT'S
BRIEF AND ORDER DENYING REQUEST FOR NEW HEARING. filed May 8.2009 .........39
CLAIMANTS REPSONSE TO MAY 6. 2009 ORDER. REVISED BRIEF.
Filed. May 15. 2009 .......................................................................................................................40
CERTIFICATE OF SERVICE REGARDING CLAIMANTS CORRESPONDENCE.
filed May 19. 2009 .........................................................................................................................43
KOOTENAI COUNTY'S REPLY TO CLAIMANT'S BRIEF AND REVISED BRIEF
filed. May 26. 2009 ........................................................................................................................44
DECISION AND ORDER. filed June 4. 2009 ..............................................................................48
EMPLOYER'S NOTICE OF APPEAL TO SUPREME COURT. filed July 13. 2009 ................57
CERTIFICATE OF APPEAL. dated July 15. 2009 ......................................................................61
CERTIFICATION. dated July 15. 2009 ........................................................................................63
AMENDED CERTIFICATION OF APPEAL. filed July 24. 2009 ..............................................64
CERTIFICATION OF RECORD. dated August 17. 2009 ...........................................................66
NOTICE OF COMPLETION. dated August 17. 2009 .................................................................67

TABLE OF CONTENTS (Mussman .
SC #36693) .1

INDEX
APPEALS BUREAU'S NOTES. File Date 01/26/09 ..................................................................... 6
CERTIFICATE OF APPEAL. dated July 15. 2009 ...................................................................... 61
CERTIFICATION. dated April 7. 2009 ........................................................................................63
CERTIFICATION OF RECORD. dated June 29. 2009 ................................................................64
CERTIFICATE OF SERVICE FOR EMPLOYERS CORRECTED ADDRESS. CLAIMANT'S
BRIEF AND ORDER DENYING REQUEST FOR NEW HEARING. filed May 8. 2009 .........39
CERTIFICATE OF SERVICE REGARDING CORRESPONDENCE. filed May 19. 2009 .......43
CLAIMANT'S APPEAL LETTER. filed April April 6. 2009 .......................................................7
CLAIMANTS REPSONSE TO MAY 6. 2009 ORDER. REVISED BRIEF.
Filed. May 15. 2009 .......................................................................................................................40
CLAIMANT'S BRIEF. filed April 30. 2009 ................................................................................17
DECISION AND ORDER. filed June 4. 2009 ..............................................................................48
DECISION OF APPEALS EXAMINER. dated April 16. 2009 ..................................................... I
EMPLOYER'S APPEAL TO SUPREME COURT. filed July 10. 2009 ....................................57
DEPT OF LABOR'S NOTICE OF APPEARANCE. filed April 27. 2009 .................................. 12
KOOTENAI COUNTY'S REPLY TO CLAIMANTS BRIEF AND REVISED
BRIEF. filed May 26. 2009 ...........................................................................................................44
LIST OF EXHIBITS ....................................................................................................................( i)
NOTICE OF APPEARANCE BY EMPLOYERS ATTORNEY. filed April 27. 2009 ................ 14
NOTICE OF COMPLETION. dated 2009 ....................................................................................65
NOTICE OF FILING OF APPEAL. filed April 17. 2009 ............................................................10
ORDER DENYING REQUEST FOR NEW HEARING. filed May 6. 2009 ...............................35

INDEX .
(Mussman .
SC # 36693) .1

LIST OF EXHIBITS
Hearing Transcript taken on March 10,2009, will be lodged with the Supreme Court:
Exhibits admitted into record before Idaho Department of Labor

1.

Notice of Telephone Hearing, mailed March 3, 2009

3 pages

2.

Important Information about your Hearing Read Carefully

2 pages

3.

Eligibility Determination Unemployment Insurance Claim

2 pages

4.

Request for Appeals Hearing

2 Page

-

LIST OF EXHIBITS - (Mussman SC # 36693) (i)

~g.
@&

AI'I'EALS BUREAU
IDAHO DEI'ARTMENT OF LABOR
317 WEST MAIN STREET I BOISE, IDAE'IO 83735-0720
(208) 332-3572 / (800) 621-4938
FAX: (208) 334-6440

MARK M MUSSMAN,
SSN
Claimant

1

VS.

) DOCKET NUMBER 2300-2009

1

KOOTENAI COUNTY,
Employer

) DECISION OF APPEALS EXAMINER

1

FILED

and
IDAHO DEPARTMENT OF LABOR

AQR 1 6 2009

1

1

INDIJSVRIAL COMMISSION

DECISION
Benefits are DEMED effective October 12, 2008. The claimant was discharged for misconduct
in connection with the employment, as defined by Section 72-1 366(5) of the Idaho Employment
Security Law.
The Eligibility Determination dated January 12,2009 is hereby REVERSED.

HISTORY OF THE CASE
The above-entitled matter was heard by J. M. Martin, Appeals Examiner of the Idaho
Department of Labor, on March 10, 2009, by telephone in the City of Boise, in accordance with
$72-1368(6) of the Idaho Employment Security Law.
The claimant, Mark Mussman, appeared and presented evidence.
The employer, Kootenai County, was represented by Darren Murphy. Joseph Scott Clark appeared
as a witness for the employer.

ISSUES
The issues before the Department are whether unemployment is due to the claimant quitting
voluntarily and, if so, whether with good cause connected with the employment -OR- being
discharged and, if so, whether for misconduct in connection with the employment, according to
$ 72-1366(5) of the Idaho Employment Security Law.
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Additional facts or testimony may exist in this case. However, the Appeals Examiner
outlines only those that are relevant to the decision and those based upon reliable evidence.
Based on the exhibits and testimony in the record, the following facts are found:

1. The claimant was hired on August 27, 2001 and worked as a planner I11 since December
2005. The claimant was discharged on October 14, 2008 for signing an affidavit without
authorization of the Director.
2. In 2007 and early 2008, the claimant had signed affidavits without receiving approval
from his supervisor.
3. In March 2007, the claimant received a corrective action and informed that he must
review interpretations and policies decisions with the Director and legal counsel before
implementation. The claimant refused to sign the corrective action.
4. On August 11, 2008, the claimant and Scott Clark, Building and Planning Department
Director, discussed a project and the policy interpretations of the project. The claimant
disagreed with Mr. Clark's assessment of the interpretations. Mr. Clark told the claimant
that Mr. Clark's decision was final.
5. On August 28, 2008, the claimant signed an affidavit with the claimant's interpretation of
the county code regarding the same project which conflicted with the interpretation of
Mr. Clark. The claimant did not received authorization from Mr. Clark before issuing the
affidavit.
6. Mr. Clark investigated the situation and sought legal counsel before discharging the
claimant.
AUTHORITY

Section 72-1351(2)(a) of the Idaho Employment Security Law provides in part that for
experience rating purposes, no charge shall be made to the account of such covered employer
with respect to benefits paid to a worker who terminated his services voluntarily without good
cause attributable to such covered employer, or who had been discharged for misconduct in
connection with such services.
Section 72-1366(5) of the Idaho Employment Security Law provides that a claimant shall be
eligible for benefits provided unemployment is not due to the fact that the claimant left
employment voluntarily without good cause, or was discharged for misconduct in connection
with employment.
The Idaho Supreme Court has summarized its ruling in several cases establishing a 3-part
analysis to determine if a claimant's discharge was based on employment-related misconduct:
Unemployment benefits are not available to an employee "discharged for misconduct in
connection with [the employee's] employment." I.C. $72-1366(5)(1994). In this context,
misconduct means: (1) a willful and intentional disregard of the employer's interest, (2) a
deliberate violation of the employer's rules, or (3) a disregard of standards of behavior
DECISION OF APPEALS EXAMINER - 2 of 5

that the employer has a right to expect o f an employee. ~ a m ~ &vs.
l l Bonneville County,
126 Idaho 222,225,880 P.2d 252,255 (1994).
Misconduct connected with employment is established if any one of these three criteria are met.
Insubordination connotes a deliberate or willful refusal by an employee to obey a reasonable
order or directive which an employer is authorized to give and entitled to have obeyed. While an
employer has a right to expect that his employees will not engage in protracted argument after an
order or directive is given to an employee, yet he cannot expect that his employees will at all
times be absolutely docile and servile. A single incident of comparatively nonserious disrespect
by complaining and arguing is not misconduct. Avery vs. B & B Rental Toilets, 97 Idaho 61 1,
549 P.2d 270 (1976).

CONCLUSIONS
The claimant was discharged for issuing an affidavit without authorization from his supervisor.
In a meeting just two weeks before he issued the affidavit, the claimant had been told that,
although the supervisor and the claimant disagreed about the events in question, the supervisor's
decision was final. The claimant had also been told that he must not issue affidavits without the
approval of his supervisor. In issuing the affidavit without the approval of his supervisor, the
claimant's behavior was insubordinate and fell below a reasonable expectation. Therefore, the
claimant was discharged for misconduct in connection with the employment. The claimant is not
eligible for benefits.

Appeals Examiner

Date of
Mailing

Last Day To
Appeal

APPEAL RIGHTS
You have FOURTEEN (14) DAYS FROM THE DATE OF MAILING to file a written appeal with
the Idaho Industrial Commission. The appeal must mailed to:
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
Or delivered in person to:
Idaho Industrial Commission
700 S Clearwater Lane
Boise, ID 83712
Or transmitted by facsimile to:
(208) 332-7558.

DECISION OF APPEALS EXAMINER - 3 of 5

<*.:""'

#&f

8%

If thc appeal is mailed, it mustybcpostmarked no later than the last d
peal. An appeal filed
by facsimile transmission mus? be received by the Commission by 5:00 p.m., Mountain Time, on
the last day to appeal. A facsimile transmission received after 5:00 p.m. will be deemed received by
the Commission on the next business day. A late appeal will be dismissed. Appeals filed by any
means with the Appeals Bureau or a Department of Labor local office will @ be accepted by the
Commission. TO E3MPLOYEIZ.S WHO ARE INCORPORATED: I f you file an appeal with the
Iduho Industrial Commissicrn, the appeal must be signed by a corporate ofJicer or legal counsel
licensed to practice in the State of Idaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are not attorneys.
Ifyou request a hearing hefirre the Commission or permissron to file a legal brieJ;you must make
these requests through legal counsel licensed to practice in the State of Idaho. Questions should be
directed to the Idaho Indwtrial Commission, Unemployment Appeals, (208) 334-6024.
If no appeal is filed, this decision will become final and cannot be changed. TO CLAIMANT: If
this decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you
should continue to report on your claim as long as you are unemployed.
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Idaho Department of Labor
3 17 West Main Street 1 Boise, Idaho 83735-0720
(208) 332-3572 1 (800) 621-4938
Fax: (208) 334-6440

CERTIFICATE OF SERVICE

I hereby certify that on
Decision of Appeals E x

, a true and correct copy of
States mail upon each of the

following:

MARK M MUSSMAN
3097 W LUTHERHAVEN
COEUR D ALENE ID 838 14
KOOTENAI COUNTY
PO BOX 9000
COEUR D ALENE ID 838 16-9000

cc:

Idaho Department of Labor CDA Local Office - Decision of Appeals Examiner
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Appeal Notes
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Participant Name I_m_ussSm_an_
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Must have both Docket No and Year to enter notes.
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Docket
Claimant
2300-2009 [MARK
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MUSSMAN
- --- - -Issues:
-

Employer
-

Office FileDate

--- -I [KOOTENAI COUNTY

I

_A

--

--

Hearing Schedule:
(~ a10
11:30
AM- J.
M. Martin
-r 2009
--

-- 1
=

-

-

-

~~~ellant:I-

uPdated:103/02/2009j ~~:legloeckl
Mark M . Mussman / K o o t e n a i C o u n t y

--

Notes:

---

1

To:

Fax:

F m m : / ' q ~ Mys5,",&d
~

Dab:

Re:

i

p0%-

332- 7 S S 9

7-7-9

Pages;

CC:

Urgent

For R e v k

PIease Comment

Please Reply

Please k y l e

April 6, 2009
Mark Mussman
3097 W, Lutherhaven
Coeur d' Alene, ID 838 14
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. BOX83720-0041
Boise, Idaho 53720-0041

RE: APPEAL OF DECISION OF APPEALS EXAh/lINE3R--DOCKET
2300-2009.

NUMBER

In the matter of the Decision of the Appeals Examiner, I. M, Martin, mailed March 24,
2009, I wish to appeal the decision. With all due respect to Appeals Examiner Martin, I
take exception to some of the reported Findings of Fact as well as to the conclusions that
have required me to request this appeal.
In addition, please take note that I would like to request an actual hearing to review the
details of this appeal. I am aware, however, that not all request for hearings are granted
in these cases and am prepared to present evidence on my behalf regardless of the
process. Regardless of the actual procedure in which this appeal is administered, I am
also prepared to offer witnesses on my behave.

Thank you in advance for your cooperation and assistance and I appreciate having the
opportunity to appeal this decision.

Regards,

1VL/

h-4

Mark Mussman

Mr. Mark W. Mussman
3097 W. Luthdaven Rd.
Cozur D Alenc, ID 83814
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

'iAARK hl. MUSSMAN,
SSN:

1

Claimant,

1

IDOL # 2300-2009

vs.

1
1

KOOTENA1 COUNTY,
Employer,

1

NOTICE OF
FILING OF APPEAL

FILED

APR 1 7 2@9

and

1
IDAHO DEPARTMENT OF LABOR.

PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a
decision of an Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is enclosed.
Documents that are already part of the record or file will not be copied.
Further action will be taken by the Industrial Commission in accordance with its Rules of
Appellate Practice and Procedure, a copy of which is enclosed.

PLEASE READ ALL THE RULES CAREFULLY
The Commission will make its decision in this appeal based on the record of the proceedings
before the Appeals Examiner of the Idaho Department of Labor. To request a briefing schedule or
hearing, refer to Rule 5(A) and 7(A,B) of the Rules of Appellate Practice and Procedure.
INDUSTRIAL COMMISSION
UNEMPLOYMENT APPEALS DIVISION
POST OFFICE BOX 83720
BOISE IDAHO 83720-004 1
(208) 334-6024

NOTICE OF FILING OF APPEAL - 1

CERTIFICATE OF SERVICE

1 hereby certifL that on the 17T" day of April, 2009, a true and correct copy of the Notice of
Filing of Appeal and compact disc of the Hearing was served by regular United States mail upon
the following:

MARK M MUSSMAN
3097 W LUTHERHAVEN
COEUR D ALENE ID 838 14
KOOTENAI COUNTY
PO BOX 9000
COEUR D ALENE ID 838 16-9000
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STA TE HOUSE MAIL
3 17 W MAIN STREET
BOISE ID 83735

mcs

-

NOTICE OF FILING OF APPEAL 2

LAWRENCE G. WASDEN
ATTORNEYGENERAL
CRAIG G. BLEDSOE - ISB# 3431
KATHEiRINE TAKASUGI - ISB# 5208
TRACEY K. RCJLFSEN - ISB# 4050
CHERYL GEORGE - ISB# 421 3
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3 184

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
MARK M. MUSSMAN,
Claimant,
VS.

)
)
)
)
)

IDOL NO. 2300-2009

1
KOOTENAI COUNTY,
Employer,
and
STATE OF IDAHO,
DEPARTMENT OF LABOR.

)
)

NOTICE OF APPEARANCE

1

)
)
)
)

FILED

APR 2 7 2009
1NDUSTRlALCOMMISSION

TO THE ABOVE-NAMED PARTIES:
Please be advised that the undersigned Deputy Attorney General representing the
Idaho Department of Labor hereby enters the appearance of said attorneys as the
attorneys of record for the State of Idaho, Department of Labor, in the above-entitled
proceeding.

By statute, the Department of Labor is a party to all unemployment

insurance appeals in Idaho.

NOTICE OF APPEARANCE - 1

DATED this

day of April, 2009.

Deputy ~ t t o General
g ~
Attorney for the State of Idaho,
Department of Labor
CERTIFICATE OF MAILING
I HEREBY CERTIFY that a copy of the foregoing NOTICE OF APPEARANCE,
was mailed, postage repa aid, this*
MARK M MUSSMAN
3097 W LUTHERHAVEN
COEUR D'ALENE ID 838 14
KOOTENAI COUNTY
PO BOX 9000
COEUR D'ALENE ID 83816-9000

NOTICE OF APPEARANCE - 2

dday of April, 2009, to:

Barry McHugh, Kootenai County Prosecuting Attorney
Darrin L. Murphey, Civil Deputy
451 N. Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1 620
Fax: (208) 446-1621
ISB #6221
Attorney for Employer

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

IDOL NO. 2300-2009

MARK M. MUSSMAN,
County,

/

vs .

NOTICE OF APPEARANCE

KOOTENAI COUNTY,

I

Employer,
and
STATE OF IDAHO, DEPARTMENT OF
LABOR.

COMES NOW, DARRIN L. MURPHEY, Civil Deputy Prosecutor in the Civil
Division of the Office of the Kootenai County Prosecuting Attorney, and hereby gives
NOTICE OF APPEARANCE

-

1

H:\Human Resources\Mussman IDOL No. 2300-2009\Notice Of Appearance.Docx

notice to the above-named parties and their counsel of record, that the undersigned
counsel appears on behalf of the Employer Kootenai County in the above-entitled
action, and requests that any papers or pleadings to be served on the Employer
Koatellai County he served upon or delivered to the office of the under-signed.
DATED this

27Thday of April, 2009.
Kootenai County Prosecuting Attorney

-2----Darrin L. Murphey, Civil Deputy
Attorney for Employer Kootenai County

CERTIFICATE OF SERVICE
I hereby certify that on this , 2 9 $ a y of April, 2009, 1 caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:
[ ]
[ ]
[ ]

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX (FAX)

Mark M. Mussman
3097 W. Lutherhaven
Coeur d'Alene, ID 83814

[ ]

[ I

U.S. Mail
HAND DELIVERED
OVERNIGHT MAIL
TELEFAX(FAX)

Tracey K. Rolfsen
Deputy Attorney General
Idaho Department of Labor
317 W. Main Street
Boise, ID 83735

Darrin L. Murphey

NOTICE O F APPEARANCE - 2
H:\~uman ~esources\~ussman
IDOL No. 2300-2009\Notice Of Appearance.Docx

ENAI c o m n
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ZIP CODE

BEFORE TEE INDUS

CO~SSION
OF' TFKE STATE OF I-DAHO

KOOTENAll COUNTY

CLAIMAJVT BRIEF

EMPLOYER
And

IDAHO DEPARTMENT OF LABOR
-W

Comes now before the Industrial Commission of the State of Idaho, Miirk W. Mussman,
claimant sans legal representation, to appeal the decision of the Idaho Department of
Labor Appeals Examiner the denid of unemployment insurance benefits due to
misconduct in connection with employment.

FACTS
1. The claimant was hired by Kootenai County on August 27, 2001 and
subsequently earned the title of Planner I
D in December, 2005.
2. The claimant was discharged on October 14, 2008 for signing an affidavit without
the authorization of the Director.
3. In March, 2007, the claimant reviewed a corrective action memorandum fiom the

Interim Building and Planning Director (Director), stating that any ordinance
interpretations and policies must be first reviewed by the Director and legal staff
prior to implementation. M e r correcting some misstated hcts within that
corrective memorandum, the claimant signed the document.
4. On or about February 2007, the claimant met with Mr. Mark Graham
(Developer), to discuss any necessary requirements to develop condominiums on
a piece of property with Hayden Lake frontage which was also dissected by
Lower Hayden Lake Road (road). The claimant told the Developer that a Special
Notice Permit would most likely be required because of the additional traffic

generated by this development as required in Section 9-9-2.C of the Kootenai
County Zoning Ordinance No. 40 1 (Ordinance).

5. Approximately two weeks later the Lnterim Director determined that a Special
Notice Permit was not required for a condominium development on the subject
property.
6. On or about April, 2007, the claimant and the Interim Director met with a
representative of the Developer to discuss the uses permitted under Section 9-9-

4.1 of the Ordinance. More spec3cally, if the proposed condominium
development would be considered accessory t o the commercial use of the site.

7. On or about June 1, 2007, the Developer met with the claimant, Sandy Young,
Planner III of the Kootenai County Building and Planning Department and the
newly appointed Director, Scott Clark, to discuss the proposed development and
to introduce the Director to the complexities of the proposed development. The
primary issues discussed were the fact that the propose did not require a Special
Notice Perrnit as determined by the interim Director, setbacks for stxuctures on
this particular piece of property and whether the proposed development was
accessory to the commercial use on the site.
8. The claimant and Ms. Young explained to the developer and the new Director the

interpretation the Building and Planning Department used for setbacks on
properties dissected by a publicly maintained road that was not on dedicated rightof-way. The interpretation that was instituted prior to the claimant being hired by
Kootenai County on properties dissected by such a roadway was that setbacks are
measured from property lines as outlined in the Ordinance and that the applicable
Highway District responsible for maintaining the roadway in question would be
required to approval structure setbacks fiom the roadway in situations where the
right-of-way was not dedicated and owned by the Highway District.
9. The meeting concluded that the resolved issues were that no Special Notice
Permit would be required and that the Lakes Highway District would be required
to approve the structure setback fiom Lower Hayden Lake Road. The issue of the
condominiums being accessory to the commercial use of the site was not resolved
at the conclusion of the meeting.

10. On or about June 15, 2007, the developer's legal counsel, Mlschelle Fulgham, the
claimant, Ms. Young and Scott Clark met to discuss the accessory use issue.
11. Subsequent to that meeting, Kootenai County Legal Counsel Pat Braden issued a
letter to Ms. Fulgham that the County does consider the proposed condominium
development as accessory to the commercial use on the site.

12. Between approximately June 15, 2007 and August 28, 2008, the claimant no more
than twice with either the Developer or his representatives to discuss this
proposed development.

13. On August 8, 2008, Scott Clark issued a letter to the Developer outlining an
administrative interpretation of structure setbacks on properties dissected by
publicly maintained roads that not associated with dedicated right-of-way.
14. On August 11, 2008, the claimant and Mr. Clark spent approximately one hour
discussing this administrative interpretation. During that discussion the claimant
agreed with the sections of the Ordinance Mr. Clark cited in justifjring the
conclusion that all structures in the Commercial Zone are required to be no less
than 60 feet from the center line of a publicly maintained road. However, the
claimant cited other sections of the Ordinance that did not justie MI. Clark's
administrative interpretation.
15. On August 28, 2008, the claimant signed an affidavit, stating that Scott Clark took
part in the meetings where setbacks were discussed. The claimant was told that
the intent of the affidavit was to prevent hrther legal action on the part of the
Developer because he proceeded with the planning and design of the
development, relying on the representation of the County as far back as June,
2007 that setbacks were measured fkom property lines and that the Lakes
Highway District would be required to approve the structure setbacks f?om the
roadway of this development.

The above facts, although reasonably inclusive, may omit others that may not particularly
relevant in this matter. It appears that one general fact is evident and that is the
development in question contained many complex issues. Many decisions were made by
two different Directors and County Legal Counsel that appeared to be very favorable to
the Developer. In the eyes of the Building and Planning Department Staff that assisted
the Developer prior to Mr. Clark becoming the Director, the setback issue appeared to be
one that was the most simple to resolve. There are several publicly maintained roads in
Kootenai County that are not associated with dedicated right-of-way and that dissect
properties. The interpretation of requiring the applicable Highway District to approve
structure setbacks fkom roadways not associated with a dedicated right-of-way was made
prior to the claimant being hired by Kootenai County and perpetuated several times each
year by the issuance of building permits on properties dissected by publicly maintained
roads not associated with dedicated right-of-way.
The claim that Mr. Mussman violated a written directive that all interpretations and
policy decisions be reviewed by the Director and legal counsel prior to implementation is
unwarranted for several reasons. The Director, Mr. Clark, was present at the meeting in
June, 2007 when the issue of structure setbacks on properties dissected by undedicated
rights-of-way was explained to the Developer. Second, this interpretation did not come

&om the claimant, but rather fiom past Department practices and interpretations that were
put in place prior to the claimant's employment with Kootenai County. Third, this
interpretation has yet to be implemented. No building permit has been issued for this
development. Finally, Exhibit 1 seems to suggest that Mr. Clark reached some kind of
agreement with the Developer to aIlow the setbacks to be consistent with what the
Building and P l e g Department has told the Developer for many months. The
claimat, however, does not have access to the referenced Exhibit A as outlined in the
Ietter received August 29, 2008. The claimant would request that Kootenai County
supply that letter for this proceeding so that the claimant can resume unemployment
insurance benefits.
The claimant asserts that the Kootenai County Building and Planning Department did not
have a poIicy regarding the signing of &davits. The claimant was asked to sign the
affidavit to try to prevent hture legaI action by the Developer. The claimant certainly
recognizes the in June, 2007, Mr. Clark at been the Director for one month. The
complexities of the position and the amount of decisions that are required make the
position diflicult. One of the claimant's primary objectives in signing the affidavit was to
swear that the Director was in the June, 2007 in which the issue of setbacks was
discussed. Because there was no policy regarding the protocol in signing affidavits, the
claimant did not feel that, by signing, this was in any way an act of insubordination.
Indeed, the claimant felt that by reminding the Director, essentially under oath, that he
was present when the setback issue was discussed, hrther adverse legal action by the
Developer against the County could be prevented. The claimant argues that, contrary to
the Memorandum dated October 14, 2008, (Exhibit 2) that he was "on the County's
team" because he firmly believed and was told by the Developer that M e r legal action
against the County would be taken. Contrary to the Appeals Examiner's conclusions, the
claimant was not told that "he must not issue affidavits without approval of his
supervisor;" therefore, the claimant should resume unemployment insurance benefits.
The Kootenai County Building and Planning Department received a copy of the signed
affidavit on August 29, 2008. This alleged act of insubordination was not brought to the
attention of the claimant until October 14, 2008 in a Memorandum of termination
(Exhibit 2). At no time in the ensuing six weeks did the Director mention that
disciplinary action was contemplated. In fact, the claimant continued to perform his
duties as a Planner IZI, especially in regards as part of the management team of the
Department. Confidential Department issues were routinely discussed during Supervisor
meetings in which the claimant appeared to make valuable contributions. Indeed, MI.
Clark, when asked during the Appeal Hearing, stated that the claimant continued to
perform his job in at least a satisfactory level. And because the Department had no
written or verbal policy regarding affidavits, the claimant had no idea that disciplinary
action was being considered. The claimant argues that the Director wished that Mr.
Mussman leave the Department not for misconduct in connection with employment for
some other, undisclosed, reason. Therefore the claimant should resume unemployment
insurance benefits.
Condusions

Now, therefore, the claimant, Mark W. Mussrnan was not discharged for misconduct in
connection with the employment and should be entitled to unemployment insurance
benefits for the following reasons.
1. There was not written or verbal policy regarding the signing of affidavits in the

Building and Planning Departmefi;.
2

The claimant was not told that he must not issue affidavits.

3. The claimant, in the &davit, was swearing to the fact that the Director was
present at the meeting where the setback issue was discussed and was, at least at
that time, aware of the past interpretations regarding building setbacks on
properties dissected by roadways not associated with dedicated rights-of-way.

4. The claimant did not violate a past written direction that any "interpretations and
policy decisions must be reviewed by the Director and legal counsel prior to
implementation" because the Director was in the meeting where the setback
interpretation was discussed and therefore knew at that time the past
interpretation of setbacks in regards to the property in question.

5. The claimant did not violate a past written direction that any "interpretations and
policy decisions must be reviewed by the Director and legal counsel prior to
implementationy' because that interpretation was an historic interpretation that
was developed prior to the claimant being hired by Kootenai County.
6. The claimant did not violate a past written direction that any "interpretations and
policy decisions must be reviewed by the Director and legal counsel prior to
implementation" because that policy has not been implemented in this case.

7. The Director made a verbal agreement with the Developer prior to the claimant
signing the &davit consistent with the historic interpretation of setbacks in
regards to the property in question.
8. The claimant signed the affidavit knowing that fbrther legal action would take
place against the County if the historic interpretation of setbacks in regards to the
property in question would not be implemented, thus he did not demonstrate that
"he is not on the County's team."

Clarification

A point of clarification regarding the name of the claimant involved in this appeal: All
correspondence &om the Industrial Commission of the State of Idaho, Kootenai County
and the Idaho Department of Labor have named the claimant as Mark M, Mussman.
That name is incorrect and has presented some problems at the address of the claimant.
There are several individuals whose mailing address is the same as the claimant whose

formal narnes are "Mark Mussman." Some have a di$krent middle initial. One of those
individuals is currently out of the country. In an attempt not to open other individual's
mail, the correspondences addressed to Mark M. Mussman remained unopened until this
individual could be contacted. Once given approval, the mail was opened and the facts
were revealed that the claimant is indeed Mark W. Mussman.
Ivsue of Conflict of Interest

The claimant would like to bring a potential conflict of interest situation to light
regarding these proceedings. Darrin Murphey, Kootenai County legal counsel, assisted
the claimant w
ill the claimant was an employee of the County in a previous disciplinary
issue and may have knowledge that could potential pose a conflict of interest. The
claimant requests that the Industrial Commission of the State of Idaho review this
potential conflict and provide a response.

Mark W. Mussman, Claimant

Date

I hereby certifjr that on this 3ofhday of April, 2009, I caused to be served a true and
correct copy of the Claimant Brief by U.S. Mail addressed to the following:
Industrial Co~nmission
Unemployment Appeals Division
Post Office Box 83720
Boise, Idaho 83720-004 1
Tracey K. Rolfsen
Deputy Attorney General
Idaho Department of Labor
3 17 W. Main Street
Boise, ID 83735
Darrin L. Murphey
Civil Deputy, Kootenai County
P.O. Box 9000
Coeur d'Alene, ID 83816

MEMORANDUM

DATE:

October 14, 2008

TO:

Mark Mussman, Planner Ill

CC:

Angela Shanklin, HR Manager

FROM:

--

'.

Scott Clark, Director of Building 8 ~ l a n n l n v ~
, '
-->.

Disciplinary Action - Insubordination

SUBJECT:

A written Administrative Interpretation regarding setback issues for the Graham project was completed
on August 8, 2008 and cc'ed to Mark. Said interpretation was discussed at length with Mark and the
Director on August 11, 2008. At that time Mark reluctantly agreed to the written interpretation but
adamantly opposed its application to the Graham project.

On August 28, 2008, Mark voluntarily signed an affidavit on behalf of and in support of Graham's
position, which knowingly compromised the position of the Building and Planning Director and Kootenai
County.
Mark's affidavit was signed without first being presented to the Department Director for review and/or
approval.
The affidavit included a statement asserting what the Director knew, or didn't know, without the review
or authorization of the Director.
Signing such an affidavit with the full understanding of the written Administrative Interpretation, and
including a statement regarding his immediate superior's knowledge regarding this matter, is clearly
insubordinate behavior.
Not only is Mark's behavior in this case not supportive of the Director and/or the Director's written
administrative decision, it unmistakably demonstrates that he is not 'on the County's team".
Disciplinary Action:

Termination

Effective date of Disciplinary Action: Immediate
/Employee does V+ /does notdesire to submit an appeal in accordance with Policy No. 530.

10-t'y.
Employee Signature

Date

/?

/&

-/ydg
Date

Distribution: Original to personnel file; one copy to
Attachment: Policy No. 530

LA/'&

/Q

L/.chL..

//.//c p

date

w i n e d Sgnature

employee: one copy to Human Resources: one copy to supervisor

Phone (208) 446-1070
Fax (208) 446-1071
451 Government way P.O. Box 9000
eoeur dyAlene,ID 83816-9000 ,

ph\bJ+
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1 3 5 1 Y E A R S OF S E R V I C E

250 Northwest Blvd., Suite 102
Coeur d'Alene, ID 83814-2971
t 206-667-0517
f 2086644125
lukins.com

RE~~NED

M I X - ~ ~ ~ H Admitted In: Idaho and Washington

AuG 2 9 2008

mfulgh~lukins.com
Direct Fax: (509)363-2478

August 28,2007

John Cafferty and Patrick Braden
Kootenai County Legal Services
P. 0.Box 9000
Coeur dlAIene,ID 83816

Re:

Scott Clark
Kootenai County Planning Department
P. 0 . Box 9000
Coeur d'AIene, ID 83816

Mark Graham Development - Hayden Marina Condominium Setback Analysis
Judicial Enforcement of Kootenai County Code, Zoning Ordinance 9-2-2 and 9-9-5

Dear John, Pat, and Scott:

I am writing in regards to a front yard setback agreement struck between my client, Mark
Graham and Planning Director, Scott Clark. Attached as Exhibit A is a letter dated August 14,
2008 from Mark Graham to Scott Clark, wherein Mr. Graham conf2m.s and documents that he is
accepting the Director's oral offer to interpret the front yard setback consistent with what Staff
has been telling Mr. Graham for nearly two years. That is, the front yard setback will be
calculated from the front lot line (at the lakeshore) between the side lot lines, and the front yard
setback will NOT be calculated from the intervening road or right of way easement. Mark
Graham sincerely appreciates the Director agreeing to "accept our interpretation and let this
matter go" and for '%ending over backwards to help us on this" project. However, I do want to
put you on notice that we are concerned about Scott Clark's self imposed deadline of September
1,2008 as being unrealistic, but we are proceeding with Mr. Clark's consent that front yard
setbacks run from the front lot line (as we have repeatedly been told by all Staff in the P l h g
Department) and as indicated in Kootenai County Code, Zoning Ordinance 9-2-2.

This interpretation, as agreed between the parties is consistent with all material representations
made by Staff to Mr. Graham, and is consistent with the language in the Code. As you know,
the precise wording of Kootenai County Code, Zoning Ordinance 9-2-2 defines a front yard as
follows:
YARD, FRONT - A yard extending along thefull length of thefront lot
line between the side lof lines.
See Exhibit B, Kootenai County Code, Zoning Ordinance 9-2-2, attached hereto and
incorporated herein.

A Professional Services Corporation

Spokane
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John Cafferty, Pat Braden, and Scott Clark
August 28,2008
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As to the side yard setbacks for this site, Staff's repeated representations are consistent with the
express wording of Kootenai County Code, Zoning Ordinance 9-9-5, which provides the
following side yard setback requirement for buildings in the Commercial Zone.

All Buildings
A. Front Yard
B. Side Yard
C. Flanking Street

D. Reat Yard

35 feet
None
20feet
15feet

See Exhibit C, Kootenai County Code, Zoning Ordinance 9-9-5, attached hereto and
incorporated herein (emphasis added).

As Mark Mussman explains in his Affidavit, Staff and former Directors have repeatedly and
without contradiction advised Mark Graham and his team of consdtants of the front yard
setbacks (35 feet mnnktg from the OHWNl at the lakeshore), zero side yard setbacks, and 15 feet
setbacks from the rear property line. See Exhibit Dl Affidavit of Mark Mussman Mr. Mussman
admits and a h o w l e d g e s that Mark Graham has relied on Staff and prior Director's
representations as to these setbacks and as to the overall Project being allowed as depicted on
the plans and drawings provided to date. See Exhibit Dl paras. 5-12. Additionally, Mr.
Mussman testifies that the current Planning Director Likewise was aware of the favorable
representations by Staff and former Directors throughout his tenure as current Planning
Director. To put it bluntly, no one at the County ever raised any objection with these
longstanding setback interpretations during the nearly two years the Project has been examined
by the County. See Exhibit Dl para. 14. Thus, based upon the County's extensive and
uncontradicted representations (as made by its Planning Staff and former Planning Directors),
and the knowledge thereof by the current Director, Mark Graham is justified in continuing his
reliance on those governing representations for the setbacks of his Project.

We are disregarding the 8/8/08 letter Scott Clark sent as the letter fails to mention the oral
commitment Clark made to Mark Graham by phone regarding the setback interpretation and
fails to mention the concession reached between Clark and Graham. Based upon this
concession and based upon the uniform representations of Staff and former Directors over the
past two years, we are proceeding with the project based upon the zero side yard setbacks, the

625%
John Cafferty, Pat Rraden, a n r ~ c o tClark
t
August 28,2008
Page 3

35 foot front yard setback as determined from the front lot Line4.e. the OI-IWM at the lakeshore,
and the rear setbdck of 15 feet from the property h e .
John or Pat, let's set a time at your convenience to meet in person and to discuss any details or
questions you have.

Encl. Exhibits A, B, C, and D
Cc: client, Sandy Young

L: \ G \ ~ ~ ~ ~ ~ M 0\OOM)2\
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Mr. Mark Graham
2525 East 1 9" Avenue
Spokane, WA 99223
Administrative Interpretation regarding Front Yard Setbacks adjacent to Prescriptive
P u b k Rights-of-way

Subjecc

Mr. Graham,
Pursuant to your verbal request, please consider this as the Building and Planning Deparhnent
Administrative Interpretation regarding setback-requirements. In this case, as we understand the question
specifically relates to the Tobler Marina property located on Hayden Lake.
This site is currently developed with boat ramps, marina parking areas, a marina boat repair facility and is
bisected by East Hsydem Lake Road. The property is zoned Commercial and is surrounded by properties
zoned Restricted Residentid. B a d on meetings and limited preliminary proposal materials provided in
June, we have been discussing the landscaping requirements and setback requiremenk for this sire. In
fact, based on th-. discussions and although not yet formalized through the submission af a development
applicrttion, it is our understanding we had generally w m e to agreement with m alternative compliance
method regarding landscaping within the rear and side-yard areas. AS with any preliminmy discussion
tentative agreement regarding code interpretation, the timely submission of development applications is
necessary in order to vest development. As such, please note that in the event there would be an
amendment to County landscaping regulations, it is possible that the applicafion of previous text or
interpretations thereof would no longer be allowed or possible.
Specifically, the question for interpretation is: "What does the Code identify as the location of the front
yard setback(s) for this property?" Ifwe have misunderstood, please advise.
The following are portions of pertinent references in County Code used in detwmining this
Administrative Interpretation: Koatenai County Code, Zoning Ordinance 9-2-2:
LOT, FRONTAGE - The "fionP of a lot shall be conshued to be in [he mrfion nearat the ustreelJ'.

For the purpose of determiningyard requirements on corner lots and through lots, all sides of a lot
adiucent to sfreels shall be considered 'Ifiontape", and yardr shall be provided as indicmed mdeP
the definition of "Yard" contained in this seclion .
STREET- A "public rfnht-of-m" which afords aprimcvy means ofaccess

10

abuttingproperry.

RIGHT-OF-WAY; PUBLIC - A sh-ip of landpublicty dedicated and accepted by a Highway m l r i c t
as a roadwq. In addition to [he roadway, it may also incorpware curbs, utilities, [on.n
for
snips, sidewaib, parking lanes, lighting and drainage jacilities and may include special fiatures
such 0s grade sepmation, Lundscaped meas, viaducts and bridges. The tenn public ripht-of-way
Sha[[ ah0 include " p u b l k casemetus acquired b y prescription".

-

Phone (208) 446-1 070 Fax (208) 446-1071
P.O. Box 9000
Coeur d'Alene, I D 83816-9000
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Mr. Mark Graham
August 8,2008
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SETBACK LINE - A line esroblirhed by these reylationr or by other ordinances to govern
e
n
r of buildings or other rfnrcrures with respec! to lor lines, "~tr~e*r",axi-w~s,
orflanking rwu'wuys.

YARD, "FRONT" - A yard exrending along the fill lengrh of the Font lot line between the
side lor lines.
The following is a brief summary of the above references. According to code, the "front" of a lot
shall be construed to be the portion of the lot nearest the "street", with all sides of a lot adjacent to
streets considered as "frontage". A "streer' is identified as a "public right-of-way", which affords
a primary means of access to the abutting property. Based on the definition, the term "public
right-of-way" clearly includes "public easements that are acquired by prescriptionn. As such,
"public rights-of-way" that bisect a lot creates "frontage", or the "front" of a lot on both sides.
Based on the July 23,2008 letter from Lakes Highway Districf they have claimed by prescriptive
use a 50' right-of-way easement commonly known as East Hayden Lake Road, Finally, setback
lines are establjshed to govern the placement of structures with respect to "streets/public rightsor-way". Moreover, Front Yards are identified as being the full length of the "front lot line"
bemeen the side lot lines, which in this case is further restricted by the existence of the edge of
the East Hayden Lake Road, a public right-of-way.
As such, the Administrative Interpretation is as follows: A parcel bisected by a "public right-ofway" in the Commercial Zone, has a thirty-five (35) foot Front Yard Setback on each side of the
edge of the ~ u b l i cri&t-of-way. This Admmistrative interpretation is consistent with c r e a h g a

uniform developed environment. It makes no sense to establish setback requiremen& along
public rights-of-way where the vast majority of properties would h w e a uniform setback to then
proceed along the same street to find some buildings directly abutting the developed roadway
surface, simply because it is not a dedicated pubtic roadway. This makes no logical sense. The
historical interpretation of the Code is not only in error, it is not in the best interests of the
public's health, safety and general welfare. Clearly, the failure to enforce setback requiremen&
along public rigtrts-df-way not only closes the door to necessary future roadway expansions, but
causes dij3cuh-y in maintenance, repair, snow removak and it places any mhabitants of the
structures, not to mention any pedestrian traffic, in serious hanns way when an accident occurs.
Setbacks are not a penalty to bisected parcels by either dedicated public right-of-way or by
prescriptive easement. Rather, the setback requirement along all "public rights-of-way" is done
s o in order to establish a uniform development pattern that better serves the community a d
public interest.
Moreover, this interpretation is consislent with the identification and agreement of locations of
the rear yard and side yards, which paved the way for the current landscaping design along the
sides and rear. The issue of front yard setbacks andfor landscaping along the street was not part
of the presentation or questions posed. It was only while examining one of the variations of the
preliminary rear and side y a r h landscaping plans that 1 noticed there did not seem to be the
required landscaping along the frontage of East Hayden Lake Road; instead it appeared to
identify a large portion of the area to be vehicle parking, which is not allowed within a
landscaped area

Mr. Mark Oraharn
August 8,2008
Page 3/4
I understand and recognize based on your comments, you have had discussions with Staff and
vevious emplcyees regarding setbacks. Based on previous interpretation and administration of
the Code, this question has historically generated a response different from the above. However,
after having diligently reviewed the development regulations and carefully and thoughfilly
considered your concerns and position on this issue, I am unable to agree with the previous
interpretations. Although T am truly sympathetic to your situation, in this case the Code is clear
and unambi~uous,and therefore simply cannot be ignored.

In an attempt to assist you with your project and prior to our August 6, 2008 meeting, utilizing
one of the preliminary drawings previously provided I attempted to demonstrate where the
approximate location of the front yard setback would be. Moreover, I attempted to demonstrate
and discuss with you at that time, as well as with your representative a couple of weeks prjor, that
based on my understanding of the design it appeared that while the parking structure would need
to be reduced by approximately fifieen (I 5 ) feet, a portion of the parking may be simply moved
outside of the structure. Moreover, in the last several weeks we understand the number of
Condominiums has been reduced from twelve units to eight units. We also understand you plan
to provide three parking spaces for each unit, reducing the overall parking need for the Condos by
h e l v e spaces, making any parking area reduction as a result of the required setback less of an
impact In addition, the reducti~nof one of the three buildings would seem to provide an increase
in the surface area of the "living roof', again making the 15' reduction of the garage less of an
impact when considering the per unit ratio to rooflop open space. Certainly the Building and
Planning Deparhnent recognizes we are not, nor do we provide design services. Again, this was
done in an effort to provide assistance. That said, we also understand there may be 0 t h
considerations that will need to be examined in the design process. If we can be of krther
assistance, please don't hesitate to contact me at your convenience.

In order to better assist in this process overdl, we feel it would be beneficial to all for a comp]e&
appliwion package be provided for our review, consideration and decision. This would provide
the oppo-ity
for a formal review and comment regarding overall code compliance.
Unforh~nately,partial submissions and mcremental quesbons presented with limited scope and
without the benefit of having the entire project for complete understanding make it difficult t o
provide answers that are well conceived and hlly thought out. In our humble opinion, while a
piecemeal approach to planning projects may assist in certain elements of the project, it can often
lead to unthought-of circumstances and outcomes for the overall development. Ofcourse, this is
onky a suggestion for your consideration, and you may certainty proceed in the manner you feel
most comibrtable. Either way, please let us know how we can be of assistance.
Another potential option may be the submission and successful approval of a Variance
Application. In the previous conversation with your consultant, during our discussion of the front
yard setback requirements she offered to advise you of this option as a potential remedy. A t that
time I suggested that before you went to tbe time and expense of that direction, it may be better
for the County to complete our review of the setback issue, as that decision may yet render such
an application -needed
However, now that a decision has been reached, a Variance may atso
be an option for you to explore.

Mr. Mark Graham
August 8,2008
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In order to ensure the Department is providing consistent and correct setback information, 1 am
actively working to complete the necassnry interpretation for setbacks in general, which wiU.
include a broader array than the issue specifically addressed in this response. As such, 1will be
distributing a County-wide Setback interpretation, including the Administrative Interpretation
herein, for Department-wide implementation to become effective Monday, September 1, 20021 at
7 AM.
We trust this response provides the information requested. Based on our last meeting, I
understand it may be your intent to file an appeal of this interpretation. You are correct, it is my
hope that after having had an opportunity to review the plain letter of the text, you will reconsider
pursuing an appeal and pursue another viable option. Of course, that will be your decision. If
you have any fiuiher questions or concerns and you feel it would be beneficial, I would be happy
to set up a mutually agreeable time to discuss this or any other questions you may have.
Best regards,

Director
Enclosure: Lakes Highway District, July 23,2008 Letter
CC:

Par Braden, Legal Counsel
Mark Mussman, Planner 111

AFFIDAVIT OF 24ARE MUSSMAN

STATE O F IDAHO
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County of Kootenai
COMES NOW t h e a£ f i a n t ,

Mark Mussman, being f i r s t d u l y

sworn, and hereby d e p o s e s and swears a s f o l l o w s :
1.

That I a m o v e r 18 y e a r s of age;

That I am p r e s e n t l y , and have been f o r o v e r seven

2.

years,

employed a s

a

Planner

I

have

f o r the

Kootenai

County

Planning

Department ;
That

3.

meetings,

attended

over' t h e c o u r s e of

same p r o j e c t ,

approximately 1 2 d i f f e r e n t

two y e a r s ,

and a l l r e g a r d i n g

the

i n my c a p a c i t y a s a Planner I11 f o r t h e Kootenai

County Planning Department.

The proposal concerns a condominium

p r o j e c t known as The C o t t a g e s a t Hayden Lake; t h e p r o p e r t y owner

i s Mark Graham.
4.

Among

others present,

a t different

at the

times,

two y e a r meetings were M i s c h e l l e Fulgham, A t t o r n e y ; Cheri Howell,
Former

Planning

D i r e c t o r ; Sandy You~lg, P l a n n e r ; D a r r e l H a a r r , P l a n n e r ;

Stephanie

Interim
Blalack,

Planning

Rand

Director ;

Planner;

Scott

p r o f e s s i o n a l s , a l l working

Clark,

Wichman,
Planning

f o r Kootenai

Director;

all

County o r on b e h a l f

of

t h e p r o j e c t developer, Mark Graham.
5.

designed

to

The p r o j e c t ,
meet

property

a s p r e s e n t e d from i t s i n c e p t i o n , was
line

~ o o t e n a iCounty Zoning Ordinance.
p r o p e r t y l i n e , 15'

That i s ,

as

required

35'

*
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by

from t h e

from t h e r e a r p r o p e r t y l i n e and 0'

s i d e property l i n e s .
AFFIDAVIT O F Mark

setbacks

the

front

from t h e

Previously, I and other members of the Planning

6.

Department staff, at the request of Mr. Graham and his design
team, agreed that the property line setback would be measured as
follows: that the front property line would be the lot line at
the OHWM of Hayden Lake.
This is an interpretation consistent with the
Department' s policies and consistent with the Zoning Ordinance
definition under Section 9-9-5, Front, Side and Rear Yards.
7.

8.

Mr.

Graham's

design

team

was

diligent

and

conscientious in ensuring that the project site plans and
building design would meet all County ordinance requirements,
hence the multitude of predevelopment meetings.
That, in the many previously held meetings in
department offices, I specifically told Mr. Graham and his
representatives that the site plans, as submitted, and the
setbacks, as described above, were allowable. This determination
was consistent with setback determinations made for at least 10
years by the Department.
9.

I understood that Mr. Graham relied in good faith
upon not only rrry statements, but previous statements made by
others planners and directors of this Department, when designing
10.

his site plans.
11. I reviewed plans and drawings with Mr. Graham's

representatives in an effort to assist them in achieving a design
that would meet all applicable County ordinances.
12.

Mr. Graham and his design team re-designed the

project in accordance with our discussions and was given every
indication that their plan was in accordance with all Department
A F F T D A V I T OF Mark

Mussman, page 2

r u l e s and r e g u l a t i o n s .
Mr.

13.

intentions
for

Graham

for t h i s project

nearly

two

years,

present,

ensuring

Kootenai

County

and

that

informed

staff

of

his

and h a s worked w i t h p l a n n i n g
specifically,

this

Ordinances

planning

proposal
and

to

from

meet

Spring

all

ensure

that

staff

2007

to

requirements

of

the

permitting

p r o c e s s would go a s p r e d i c t a b l y a s p o s s i b l e .
14.

At

no time p r i o r

t o July,

2008,

was p r e p a r i n g t o submit t h e f i n a l s i t e p l a n ,
express

any

concerns

administrative

with

a

interpretation,

front

yard

when M r .

Graham

d i d Planning
setback,

or

which was n e v e r b e f o r e

staff

a

new

t a k e n by

t h e Department.
15.

and

was

The Planning D i r e c t o r was

aware of

the

aware

of

favorable representations

this project

made

by

staff

throughout h i s t e n u r e i n t h a t p o s i t i o n .
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Industrial Commission
Unemployment Appeals Division
Post Office Box 83720
Boise, Idaho 83729-0041

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
MARK W. MUSSMAN,
Claimant,

1
VS.

IDOL)#2300-,2009

1

1
1
1
1

KOOTENAI COUNTY
Employer,

ORDER DENYING REQUEST
FOR A NEW HEARING AND
SETTING BRIEFING
SCHEDULE

F fLED

and

MAY 0 6 2089

IDAHO DEPARTMENT OF LABOR.

Claimant, Mark. W. Mussman, appeals to the Industrial Commission a Decision issued
by the ldaho Department of Labor ("IDOL" or "Department") ruling him ineligible for
unemployment benefits.

In that Decision, the Department's Appeals Examiner concluded

Employer discharged Claimant for misconduct. In addition to his appeal to the Commission,
Claimant asks for a new hearing before the Commission. Claimant also submitted, separately, a
document entitled "Claimant's Brief' with additional documents attached as exhibits that are not
part of the record established by the Appeals Examiner. (Claimant's brief, filed April 30, 2009).
We address both of these requests more fully below.

NEW HEARING
Pursuant to Idaho Code

5

72-1368(7), the Commission may, in its sole discretion,

"conduct a hearing to receive additional evidence or may remand the matter back to the appeals
examiner for an additional hearing and decision."

In this case, Claimant asks that the

Commission consider additional documents that are not part of the evidentiary record established
during the Appeals Examiner's hearing.

Before we could evaluate the contents of these

ORDER DENYING REQUEST FOR A NEW HEARING - 1

documents Claimant provided as exhibits to his brief, we would have to re-open the evidentiary
record and admit them.
Rule 7@) 5 of the Rules of Appellate Practice and Procedure, under the Idaho
Employment Security Law, effective as amended, March 1,2009, provides that a party requesting
a hearing to offer additional evidence shall submit "the reasons why the proposed evidence was
not presented before the appeals examiner."

Whether a party seeks to present additional

evidence or make an oral argument on the basis of the record as it stands, that party must present
some justification for that request. Unemployment insurance appeals are adjudicated under the
principles and procedures of administrative law. Hearings at this level of review are not a matter
of right, as in some other forums.
Claimant participated in the Appeals Examiner's hearing on Employer's protest of the
initial Eligibility Determination and was provided an opportunity to explain the circumstances
surrounding his separation from his job with Kootenai County. The Appeals Bureau informed
Claimant that if he had additional evidence that was not presented during the Appeals
Examiner's hearing, he could ask that the Appeals Examiner re-open the hearing. (Exhibit 2,
p.2). There is nothing in the record or Claimant's appeal to suggest that he attempted to exercise
that option.
The Commission takes the position that conducting a new hearing at this level of review
is an extraordinary measure and should be reserved for those cases when due process or other
interests of justice demand no less. We find no such circumstances here. By appealing his case
to the Commission, Claimant is assured that the Commission will review the evidence and draw
its own conclusions as part of its de novo review. Accordingly, Claimant's request for a new
hearing is DENIED and we will consider only that evidence in the record established during the
Appeals Examiner's hearing.
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BRIEFING SCHEDULE
Although Claimant did not file a formal request that the Commission provide him with an
opportunity to argue his case in writing, Claimant has submitted a brief. In light of our denial of
Claimant's request that we consider any additional evidence or hold an additional hearing, we
will give Claimant an opportunity to revise the brief he submitted and opposing parties an
opportunity to respond.
The Commission establishes the following briefing schedule:
Claimant may stand on the brief he has already filed or submit a revised brief. Should
Claimant desire to file a revised brief, it will be due ten (10) days fiom the date of this Order
Should Employer andlor Idaho Department of Labor wish to reply, they may do so within
seven (7) days of the receipt of Claimant's revised brief. In the event that Claimant does not file
an additional brief, replies will be due seventeen (17) days fiom the date of this Order.
DATED this

day of

2009.
INDUSTRIAL COMMRSION

0.
Cheri J. Ruc , Refer e
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and Order Setting Briefing Schedule was serve
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MARK M MUSSMAN
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DEPUTYATTORNEYGENERAL
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3 17 W MAIN STREET
BOISE ID 83735
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CERTIFICATE OF SERVICE

I hereby certify that on the8TH day of May, 2009 a true and correct copy of Employers
corrected address, copy of Claimants brief, and Order denying Request for New Hearing
and setting briefing schedule, was re-served to correct Employers address, by regular United
States mail upon the following:
DARRIN MURPHEY, CIVIL DEPUTY
KOOTENAI COUNTY
PROSECUTING ATTORNEYS OFFICE
PO BOX 9000
i"
COEUR D ALENE ID 838 16-9000
'"k,
mcs
cc:
DEPUTYATTORNEYGENERAL
IDAHO DEPARTMENT OF LABOR
STATEHOUSE MAIL
317 W MAIN ST
BOISE ID 83735
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MARK W. MUSSMAN
CLAIMANT

KOOTENAI COUNTY

Response to May 6,2009
Order.
Revised Brief

EMPLOYER
And

IDAHO DEPARTMENT OF LABOR

..

-
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The Claimant begs the Commission's pardon for hls misunderstanding of the rules and
procedures of these types of appeals. The Claimant was under the assumption that that because
he was given a copy of what was identified as Exhibit 1 in the brief dated April 30,2009, that was
part of the record. The Claimant was given what is identified a s Exhibit 2 in its entirety, and,
because the signing of the affidavit was the sole reason given to the Claimant for his termination,
again, he considers Exhibit 1 part of the record. The Claimant hrther wonders if what is
identified as Exhibit 2 in the brief dated April 30, 2009 is part of the record? In addition, the
Claimant is still questions the conflict of interest issue with the Employer's attorney, Darrin
Murphey.
The above issues notwithstanding, the Claimant feels that the brief dated April 30, 2009 as
sufficient with the following reiterations:
The Claimant cannot stress enough that the sole intent of the affidavit signed on August 28, 2008
only places Scott Clark present at a meeting where structure setbacks were discussed, and
therefore knew that the developer was told that setbacks in properties Qssected by a publicly
maintained without dedicated right+f-way needed the applicable fighway District approval of
the placement of the structures. It is certainly not the Claimant's fault, nor should the Claimant
have been terminated because Mr. Clark could not remember that he attended that meeting and
that structure setbacks were discussed. Indeed, the Claimant reminded Mr. Clark more than a few
times to take advantage of the knowledge and talent of his staff.
The Claimant would further like to remind the Commission that the Kootenai County Building
and Planning Department Qd not, at the time the Claimant signed the affidavit, have any written
or verbal policy regarding the signing of affidavit. Had there been such a policy, either in writing
or a verbal policy, the Claimant would have taken the necessary steps to ensure that the proper
procedures were followed. The Claimant would also like to point out again that it appeared the
Appeals Examiner was in error when she stated that there was such a policy. Further, Kootenai
County's reference to a past written d~rectivethat "interpretations and policy decisions must be

reviewed by the Director and legal counsel prior to implemcntation" not only was not mentioned
's termination mccting, but is not pcrtincnt in this situation for the following
reasons: First. thls interpretation was established prior to the Claimant's tenure at Kootenai
County and therefore not his interpretation; and second, that policy has not been implemented.
To this date, the Claimant is of the understandmg that no building permits have been issued for
h s development.
FinaUy, thc Clzirnant is of the understanding that he was terminated for insubordination Pplicy
430 of the Kootenai County P e r s o ~ e lPolicy Manual 430, Employee Discipline Procedures and
Principles Section V.D. Cause of Disciplinary Action states, "Insubordination by failure to can);
out a direct Instruction be a superior." Because there was no mitten or verbal policy nor duect
instruction by Mr. Clark regarding the signing of affidavits, the Claimant argues that he should
not have bcen terminated and should be entitled to unemployment insurance benefits.

s
Mark W. Mussman, Claimant

'*

-i 5--
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Danin L. Murphey
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CERTIFICATE OF SERVICE

I hereby certify that on the 19THday of May, 2009, a true and correct copy of Claimant's
correspondence, filed May 15,2009 regarding brief filed April 30,2009 was served by regular
United States mail upon the following:
DARRIN MURPHEY, CIVIL DEPUTY
KOOTENAI COUNTY
PROSECUTING ATTORNEYS OFFICE
PO BOX 9000
COEUR D ALENE ID 838 16-9000
DEPUTYATTORNEYGENERAL
IDAHO DEPARTMENT OF LABOR
STATEHOUSE MAIL
317 W MAIN ST

BOISE ID 83738
mcs
Cc: MARK M MUSSMAN
3097 W LUTHERHAVEN
COEUR D ALENE ID 83814

Barry McHugh, Kootenai County Prosecut~ngAttorney
Darrin L. Murphey, Civil Deputy
451 N. Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1 620
Fax: (208) 446-1 621
ISB #6221

Attorney for Kootenai County
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MARK W. MUSSMAN,

IDOL NO. 2300-2009
Claimant,
VS

KOOTENAI COUNTY'S REPLY
TO CLAIMANT'S BRIEF AND
REVISED BRIEF

.

KOOTENAI COUNTY,
Employer,
and
IDAHO DEPARTMENT OF LABOR.
Plaintiff.

COMES NOW Kootenai County, by and through its counsel of record, Darrin L.
Murphey, Civil Deputy Prosecuting Attorney, and hereby submits this reply to Claimant
Mark W. Mussman's Brief and Revised Brief
The Findings of Fact of the Appeals Examiner are supported by the exhibits and
KOOTENAI COUNTY'S REPLY TO CLAIMANT'S
BRIEF AND REVISED BRIEF I

-

H:\Human Resources\Mussman IDOL No. 2300-2009\Reply To Claimant's Brief And Revised Brief.Docx

testimony in the record. In March 2007, Claimant was directed, as part of a corrective
action, that Claimant must review all interpretations and policy decisions with the
Claimant's supervisor, the Director of the Kootenai County Building & Planning
Department, and legal counsel prior to implementation. Claim=rntls conduct of executing
an affidavit with the Claimant's interpretation of County Code, without approval of his
supervisor, and which conflicted with the interpretation of the Claimant's supervisor,
constitutes a willful and intentional disregard of the County's interest, a deliberate
violation of the County's rules, and a disregard of standards of behavior the County has
a right to expect of an employee. Campbell v. Bonneville County, 126 Idaho 222, 225,

880 P.2d 252, 255 (1994). As such, the decision by the Appeals Examiner that the
Claimant was discharged for misconduct in connection with employment was proper
and should be affirmed.
With regard to Claimant's suggestion that the undersigned counsel has a conflict
of interest, although not relevant to the determination of unemployment benefits, at no
time has the undersigned represented the Claimant. Claimant's suggestion that the
undersigned counsel represented the Claimant while Claimant was an employee of the
County is not accurate. The undersigned counsel's involvement in Claimant's previous
disciplinary action, Claimant's termination, and this matter, was and is in the role of legal
counsel for Kootenai County. As such, Claimant's suggestion of a conflict of interest,
although not relevant to this proceeding, is misplaced.

KOOTENAI COUNTY'S REPLY TO CLAIMANT'S
BRIEF AND REVISED BRIEF 2
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CONCLUSION
Based on the foregoing, the Decision of the Appeals Examiner should be
affirmed.

?h

DATED t h i s z 6 - d a y

of May. 2009.
Kootenai County Prosecuting Attorney

Attorney for Kootenai County, Employer
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DECISION AND ORDER
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and
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L

IDAHO DEPARTMENT OF LABOR.

1
Claimant, Mark W. Mussman, appeals a Decision issued by the Idaho Department of
Labor ("IDOL") finding that Claimant is ineligible for unemployment insurance benefits. The
Appeals Examiner ruled that Employer discharged Claimant for misconduct related to the
employment. After filing his appeal, Claimant submitted a brief which included additional
documents that were not originally entered into the record. We construed this as a request for a
hearing. In a May 6, 2009 Order, we denied Claimant's request for a new hearing to offer the
additional evidence, but granted a briefing schedule. Claimant timely submitted a revised brief.
Employer submitted a timely reply brief.
In his revised brief, Claimant wanted clarification if any of the additional documents he
supplied would be considered by the Commission in this decision. The only evidence being
considered by the Commission in this claim are those documents marked as exhibits and
admitted into the record by the Appeals Examiner at the hearing. None of the proposed exhibits
included with Claimant's brief will be considered in this decision. We direct Claimant back to
our May 6,2009, Order which explains why they are not considered.
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The undersigned Commissioners have conducted a de novo review of the record in
accordance with Idaho Code

5 72-1368(7) and Idaho Supreme Court opinions.

The Commission

has relied on the audio recording of the hearing the Appeals Examiner held on March 10, 2009,
along with the exhibits [ l through 41 admitted into the evidentiary record during that proceeding.

FINDINGS OF FACT
Based on the testimony and the evidence in the record, the Commission sets forth its own
Findings of Fact as follows.
1.

Claimant was employed by Employer from August 27, 2001, until
October 14,2008. He worked as a planner 111 since December, 2005.

2.

In March, 2007, Claimant received a corrective action plan from the
interim Director.

3.

In 2007 and early 2008, Claimant signed affidavits without the
Director's approval.

4.

On August 8, 2008, the Director, Joseph Scott Clark, sent an email to
Claimant which provided Mr. Clark's interpretation of County code to
a specific project. On August 11, 2008, Claimant, Mr. Clark, and
others met to discuss the project. Claimant did not agree with Mr.
Clark's interpretation but the group had a productive meeting.

5.

On August 28, 2008, Claimant provided an affidavit interpreting the
County code and the project at the request of a property representative.
Claimant did not have the affidavit reviewed by Mr. Clark or the legal
department. Mr. Clark felt the affidavit was in direct contradiction
with his interpretation and reflected negatively on the County.
Claimant was subsequently discharged on October 14, 2008, for
signing an affidavit without the approval of the Director.

DISCUSSION
The Idaho Employment Security Law provides unemployment insurance benefits to
claimants who become unemployed due to no failure of their own. In the case of a discharge, as
was the cause for the separation here, the issue is whether the claimant committed some form of
employment-related misconduct that would render him or her ineligible for unemployment
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employment-related misconduct that would render him or her ineligible for unemployment
benefits pursuant to Idaho Code

5

1366(5).

The burden of proving misconduct by a

preponderance of the evidence falls strictly on the employer. Appeals Examiner of Idaho Dept.
-of Labor v. J.R. Simplot Co., -131 Idaho 318, 320, 955 P.2d 1097, 1089 (1998).

If the

discharging employer does not meet that burden, benefits must be awarded to the claimant.
v. City of Middleton, 105 Idaho 22, 25, 665 P.2d 721, 724 (1983); Parker v. St. Maries Plywood,
101 Idaho 415,419, 614 P.2d 955, 959 (1980).
What constitutes "just cause" in the mind of an employer for dismissing an employee is
not the legal equivalent of ccmisconduct"under Idaho's Employment Security Law. The two
issues are separate and distinct.

Therefore, whether the employer had reasonable grounds

according to the employer's standards for dismissing a claimant is not controlling of the outcome
in these cases. Our only concern is whether the reasons for discharge constituted ccmisconduct"
connected with the claimant's employment such that the claimant can be denied unemployment
benefits. Beaty v. City of Idaho Falls, 1 10 Idaho 891, 892, 71 9 P.2d 1151, 1152 (1 986).
The Idaho Supreme Court has defined misconduct as a willful, intentional disregard of
the employer's interest; a deliberate violation of the employer's rules; or a disregard of standards
of behavior which the employer has a right to expect of its employees. Gunter v. Magic Valley
Regional Medical Center, 143 Idaho 63, 137 P.3d 450 (2006) (citing Johns v. S. H. Kress &
Company, 78 Idaho 544, 548, 307 P.2d 217, 219 (1957)). In addition, the Court requires the
Commission to consider all three grounds in determining whether misconduct exists. Dietz v.
Minidoka County Highway Dist., 127 Idaho 246,248, 899 P.2d 956, 958 (1 995).
Employer contends that Claimant was discharged because Claimant signed an affidavit
without authorization of the Director. (Audio Recording). Employer alleges that this constituted

DECISION AND ORDER - 3

insubordination and that it adversely affected the County. (Audio Recording). In addition,
Employer argues that according to its policies, insubordination or conduct that reflects adversely
on the County is grounds for termination. There is no evidence of a specific policy stating that
affidavits must be approved by tha Director. Therefore, because the alleged policy violation i s
based on Claimant's conduct, we find that assessing whether the conduct was insubordinate or
reflected negatively on the County can be better assessed under the analysis of the standards-ofbehavior and a willful, intentional disregard of Employer's interest.
Under the "standards-of-behavior" analysis, the employer must show by a preponderance
of the evidence that it communicated its expectations to the claimant, or that its expectations
"flowed normally" from the employment relationship. Further, the employer must demonstrate
that those expectations were objectively reasonable as applied to the claimant. As the Idaho
Supreme Court has pointed out, an "employer's expectations are ordinarily reasonable only
where they have been communicated to the employee." Folks v. Moscow School District No.

281, 129 Idaho 833,838,933 P.2d 642,647 (1997).
Here, Employer contends that Claimant's actions of submitting an affidavit interpreting
code on a specific project without prior approval of the Director was insubordinate. Employer
alleges that Claimant was previously warned by the interim director in a March, 2007, corrective
action plan that any interpretation must be approved by the Director and the legal department.
(Audio Recording).

According to the Idaho Supreme Court, insubordination connotes a

deliberate or willful refusal by an employee to obey a reasonable order or directive that an
employer is authorized to give and entitled to have obeyed. Avery v. B.B. Rental Toilets, 97
Idaho 61 1, 614, 549 P.2d 270,273 (1 976). Employer argues that it had a reasonable expectation
that Claimant would follow the interim Director's alleged mandate that Claimant have all
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interpretations reviewed by the Director and the legal department.
While employers usually have a reasonable expectation that its employees will perform
their job duties as directed, the key issue here is whether or not this expectation was adequately
communicated to Clgmant.

What communicatior? did or did not take place between the

employer and the claimant becomes a key element in these cases. An employee can only be held
accountable for breaching those expectations that he or she understood, explicitly or implicitly,
and was capable of satisfying. Puckett v. Idaho Department of Corrections, 107 Idaho 1022, 695
P.2d 407 (1 985).
In this case, Employer did not submit into the record a copy of the affidavit or the
corrective action plan. Instead, it relied solely on the testimony of its Director, Mr. Clark. Mr.
Clark read into the record that the corrective action plan required Claimant to have all
interpretations reviewed by the Director and the legal department.

(Audio Recording).

However, Claimant testified that he was never told, either in writing or verbally, that he needed
prior approval by the Director or the legal department. (Audio Recording). Because both parties
provided equally credible evidence, we cannot find that Employer's testimony is more
persuasive that of Claimant.
Not only do the parties testimony conflict, but we are without the best evidence of the
corrective action. Without a copy of the corrective action plan, we cannot determine what was
truly written on the form. While a technical rule and not generally applicable to administrative
hearings, we find that reference to the best evidence rule is particularly relevant here. DiLucent
Corn. v. Pennsvlvania Prevailing Wage Board, 692 A.2d 295, 298 (1997). The rule states, in
general, that "to prove the content of a writing, recording, or photograph, the original writing,
recording, or photograph is required." ID R. Evid. Rule 1002. In this case, we assume that a
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hard copy of the corrective action plan was available to submit into the record since Employer
read its alleged contents into the record. We also note that the corrective action plan was written
by the interim director, not Mr. Clark. Since the interim director did not testifl, the evidence
read into the record ids ccnnsidered hearsay. Therefore, based on the above reasons, the corrective:
plan read into the record carries little weight.
'fiere is also evidence that Claimant continued to write interpretations after the corrective
action plan without prior approval from the director with no consequence. Claimant stated that
he had previously written two affidavits without director approval. (Audio Recording). While it
is unclear whether both came after his corrective action plan, at least one dated late 2008 came
after the corrective action. There is no indication that Claimant received discipline about failing
to obtain prior approval.
As a result, we cannot determine by a preponderance of the evidence that Claimant was
aware that he needed prior approval for affidavits regarding interpretations.

Absent the

corrective action plan document, we cannot conclude that the corrective action plan warned
Claimant that he needed prior approval from the Director and Claimant contends that he received
no such instruction. Furthermore, Claimant wrote at least one affidavit after the corrective action
plan that was not subject to the Director's review. There is no evidence in the record that
Claimant received discipline for this affidavit.

Therefore, we cannot find that Employer's

expectation was adequately communicated to Claimant or, subsequently, that Claimant's
behavior fell below that standard.
Employer also contends that Claimant's behavior constituted a willful, intentional
disregard of Employer's interest. In support of this conclusion, Mr. Clark stated that he sent
Claimant an email on August 8, 2008, with Mr. Clark's interpretation of the project. (Audio
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Recording).

Mr. Clark testified that his interpretation was in direct conflict with the

interpretation that Claimant sent. (Audio Recording). Therefore, since Claimant was aware of
the Director's interpretation, Mr. Clark believes that Claimant willfully and intentionally sent out
a conflicting interpretation that disregarded Employe, 's hterwt. (Audio Recording).
Claimant argues that the interpretation was a historical interpretation.

(Audio

Recording). He testified that he, the Director, and other employees met to discuss Mr. Clark's
interpretation.

(Audio Recording).

Claimant maintains that the meeting was productive

regarding the interpretation and that at the conclusion of the meeting, Claimant understood the
final decision was up to the Director. (Audio Recording). The interpretation Claimant provided
was not a new interpretation, but provided the developer with the historical view.
While Claimant's actions are of some concern, there is insufficient evidence to find by a
preponderance of the evidence that Claimant's affidavit constituted a disregard of Employer's
interest. Claimant maintains that the interpretation was historical, that he did not make a new
interpretation, and that he understood that the final decision was up to the Director. Without the
affidavit, we cannot definitively decipher if it adversely affected Employer's interest.
As one court stated, "Unemployment compensation is not a gratuity which may be
withheld frivolously." Wyoming Department of Employment v. Rissler & McMurry Comuany,
837 P.2d 686, 690 (1992). Therefore, it bears repeating that when an employer discharges an
employee, that employer must meet its burden of demonstrating that the claimant committed
misconduct as described in the Idaho Employment Security Law. Employer has not met that
burden. The record lacks the key pieces of evidence to support Employer's contentions. They
may very well be accurate, but without copies of the corrective action, we cannot determine
whether the need for Director's approval was adequately communicated to Claimant.
Additionally, without the affidavit, we cannot decipher the context of the information provided
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or assess whether it harmed Employer. As a result, we cannot find that Claimant's conduct was
a willful, intentional disregard of Employer's interest. Furthermore, the record also does not
contain a copy of Employer's policies or rules. While Employer read into the record a policy
stating that insubordination or conduct that reflects negatively on the County can result in
termination, as just mentioned, there is insufficient evidence to find insubordination or conduct
that reflected negatively on the County. Therefore, we cannot find by a preponderance of the
evidence that Claimant was discharged for misconduct. Claimant is eligible for benefits.
As a side note, Claimant alleges that Employer's counsel has a conflict of interest
because counsel represented Claimant.

(Claimant's revised brief).

Employer's counsel

responded that he represented Claimant only as a county employee in the regular course of his
duties as counsel to the County.

(Employer's brief).

While this Decision likely makes

Claimant's argument of little consequence, there is no evidence that for this claim, Claimant's
due process rights were violated or otherwise thwarted from any alleged conflict of interest.

CONCLUSION OF LAW
Claimant was discharged, but not for misconduct in connection with the employment.

ORDER
Based on the foregoing analysis, the Decision of the Appeals Examiner is REVERSED.
Claimant is eligible for unemployment insurance benefits. This is a final order under Idaho Code

DATED this

04 A,
day of

2009.

INDUSTRIAL COMMISSION

R.D. Maynard, k h 6 a n '
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Thobaz P. Bashn, Commissioner
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DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
3 17 W MAIN STREET
BOISE ID 83735

mcs

DECISION AND ORDER - 9

Barry McHugh, Kootenai County Prosecuting Attorney
Darrin L, Murphey, Civil Deputy
451 N. Government Way
P.O. Box 9000
ioeul- dgAlene,ID 83816-9000
Telephone: (208) 446-1620
Fax: (208) 446-1 621
ISB #6221
Attorney for EmployerlAppellant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

IDOL NO. 2300-2009

MARK M. MUSSMAN,
Claimant/Respondent,

NOTICE OF APPEAL

VS.

KOOTENAI COUNTY,

and
STATE OF IDAHO, DEPARTMENT OF
LABOR.

TO: THE ABOVE NAMED CLAIMANTIRESPONDENT, MARK M. MUSSMAN, THE
STATE OF IDAHO, DEPARTMENT OF LABOR, THROUGH ITS COUNSEL, DEPUTY
ATTORNEY GENERAL, AND THE CLERK OF THE IDAHO INDUSTRIAL COMMISSION.
NOTICE OF APPEAL

-

1
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NOTICE IS HEREBY GIVEN THAT:
1.

The above named EmployerIAppellant, Kootenai County, a political

subdivision of the State of Idaho, appeals against the above named Respondent, Mark.

W. Mussman, to the ldaho Supreme Court from the Decision and Order entered in the
above-entitled action on the 4'h day of June, 2009, by the ldaho Industrial Commission,
comprised of R.D. Maynard, Chairman, Thomas E. Limbaugh, Commissioner, and
Thomas P. Baskin, Commissioner.
2.

The EmployerIAppellant, Kootenai County, has a right to appeal to the ldaho

Supreme Court, and the Decision and Order as described in paragraph 1 hereinabove is
an appealable order under and pursuant to ldaho Code § 72-1368(9) and Rules Il(a)(d),
of the ldaho Appellate Rules.
3.

The following is a preliminary statement of the issues on appeal which the

EmployerIAppellant, Kootenai County, intends to assert in the appeal; provided, however,
that any such list of issues on appeal shall not prevent the EmployerIAppellant, Kootenai
County, from asserting other issues on appeal:
a.

Whether the Industrial Commission erred by issuing its Decision and Order
dated June 4, 2009, which reversed the Decision of the Appeals Examiner
entered on March 24, 2009, and thereby finding that the discharge of
Claimant, Mark W. Mussman, was not for misconduct in connection with his
employment, making him eligible for unemployment insurance benefits.

4.

That no order has been entered sealing all or any portion of the record in this
case.

5.

That no reporter's transcript is requested.

NOTICE OF APPEAL
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6.

EmployerIAppellant, Kootenai County, requests the following documents to

be included in the Agency Record in addition to those automatically included under Rule 28
of the ldaho Appellate Rules:
a.
b.
c.
d.
e.
f.

7.

Agency record;
Appeals Examiner's hearing transcript;
Decision of Appeals Examiner J.M. Martin;
Decision and Order of Industrial Commission;
All Order's of the lndustrial Commission;
All briefs, filings, documents, and records, filed or submitted to the Agency by
the parties.

1 certify:
a.

That the Industrial Commission has been paid the estimated $50.00 fee for
preparation and mailing of the Agency Record;

b.

That the appellate filing fee of $86.00 payable to the Clerk of the ldaho
Supreme Court has been paid; and,

c.

That service has been made upon all parties required to be served pursuant
to Rule 20 of the ldaho Appellate Rules.

DATED this

10Pday of July, 2009.
Kootenai County Prosecuting Attorney

Darrin L. Murphey, Civil Deputy
Attorney for Employer/Appellant,
Kootenai County

NOTICE OF APPEAL

-
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CERTIFICATE OF SERVICE

?In

I hereby certify that on this !/3 day of July, 2009, 1 caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the
following:

[ ]
[ ]
[ ]

U.S. Mail - Original and one (1) copy of Notice of Appeal
HAND DELIVERED
OVERNIGHT MAlL
TELEFAX (FAX)

ldaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. BOX83720-0041
Boise, ID 83720

[ ]
[ ]
[ ]

U.S. Mail
HAND DELIVERED
OVERNIGHT MAlL
TELEFAX (FAX)

[ ]
[ ]

Mark M. Mussman
3097 W. Lutherhaven
Coeur d'Alene, ID 83814

U.S. Mail
HAND DELIVERED
OVERNIGHT MAlL
TELEFAX (FAX)

Tracey K. Rolfsen
Deputy Attorney General
ldaho Department of Labor
317 W. Main Street
Boise. ID 83735

BY
Darrin L. Murphey

NOTICE OF APPEAL
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BEFORE THE SUPREME COURT OF THE
W. h4USSMAN,
Claimant-Respondent,
v.

KOOTENAI COUNTY, Employer,
Respondent-Appellant,
and
IDAHO DEPARTMENT OF LABOR,
Respondent-Respondent on Appeal.
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SUPREME COURT NO.

CERTIFICATE OF APPEAL

Appeal From:

Industrial Commission,
RD Maynard, Chairman, presiding.

Case Number:

IDOL #2300-2009

Order Appealed from:

Decision and Order, Filed June 4,2009
4

3

Representative for Claimant:

Mark W. Mussman, PRO SE
3097 W Lutherhaven
Couer D Alene ID 83814
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Darrin Murphey
fc
>
-Prosecutor
i)
-3
."
-Kootenai County
cn
2
cn
PO BOX 9000
Coeur D Alene ID 838 16-9000

Representative for Employers:

-A.

i-

Tracey K. Rolfsen
Deputy Attorney General
Idaho Department Of Labor
3 17 W Main ST.
Boise, Idaho 83735

Representative for IDOL:

Appealed By:

Kootenai County, /Appellant

Appealed Against:

Mark W. Mussman, Respondent
and
Idaho Department of LaborRespondent

-

CERTIFICATE OF APPEAL 1
Mussman

-

FILED ORIGINAL

'

i

Notice of Appeal Filed:

July 13,2009

Appellate Fee Paid:

$86.00

Transcript:

Transcript will be ordered

Dated:

CERTIFICATE OF APPEAL - 2
Mussman

CERTIFICATION
I, Mary Schoeler, the undersigned Assistant Commission Secretary of the Industrial
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct
photocopy of the Notice of Appeal filed July 13,2009; Decision and Order, filed June 4,2009; and
the whole thereof.
DATED: July 15,2009

u
Assis

Certification-Mussman

t Commission Secretary

Claimant-Respondent,

1
1
SUPREME COURT NO.

KOOTENAI COUNTY, Employer,
Respondent-Appellant,

alld
IDAHO DEPARTMENT OF LABOR,
Respondent-Respondent on Appeal.

1
1
1
1
1
1
1

1
1
1

Appeal From:

Industrial Commission,
RD Maynard, Chairman, presiding.

Case Number:

IDOL #2300-2009

Order Appealed from:

Decision and Order, Filed June 4, 2009

Representative for Claimant:

Mark W. Mussman, PRO SE
3097 W Lutherhaven
Couer D Alene ID 838 14

Representative for Employers:

J

Darrin Murphey
-.
Prosecutor
Kootenai County
PO BOX 9000
(
a
'
)
Coeur D Alene ID 838 16-9000

<
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Representative for IDOL:

Tracey K. Rolfsen
Deputy Attorney General
Idaho Department Of Labor
317 W Main ST.
Boise, Idaho 83735
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FILED ORIGINAL '
JLL

Appealed By:

Kootenai County, /Appellant

Appealed Against:

Mark W. Mussman, Respondent
and
Idaho Department of LaborRespondent

CERTIFICATE OF APPEAL - 1
Mussman

-

CERTIFICATE OF APPEAL

-

~up&rneCourt-Court d kppeairEntersd on ATS bv

Notice of Appeal Filed:

July 13,2009

Appellate Fee Paid:

$86.00

Transcript:

Transcript will be ordered

Dated:

i

i

CERTIFICATE OF APPEAL - 2
Mussman

f

Assis

t Commission Secretary

CERTIFICATION OF RECORD

I, Mary Schoeler, the undersigned Assistant Commission Secretary of the Industrial
Commission, do hereby certifL that the foregoing record contains true and correct copies of all
pleadings, documents, and papers designated to be included in the Agency's Record on appeal by
Rule 28(3) of the Idaho Appellate Rules and by the Notice of Appeal, pursuant to the provisions
of Rule 28(b).

I further certify that all exhibits admitted in this proceeding are correctly listed in the List
of Exhibits (i). Said exhibits will be lodged with the Supreme Court after the Record is settled,
DATED this

day of

CERTIFICATION OF RECORD - 1
Mussman SC 36693

,2009.

BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
MARK W. MUSSMAN,
Claimant/Respondent,

)
)

SUPREME COURT NO. 36693

VS.

)
)

NOTICE OF COMPLETION

KOOTENAI COUNTY,
Employer/Appellant,
)
)

and

1
IDAHO DEPARTMENT OF LABOR,
Respondent.

TO:

1

STEPHEN W. KENYON, Clerk of the Courts; and
Mark W. Mussman, Claimant/Respondent; and
Kootenai County,
Employer/Appellant, and
Tracey K. Rolfsen, Idaho Department of Labor, Respondent.
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date and,

pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been served
by regular U.S. mail upon each of the following:
For Claimant/Respondent: Mark W. Mussman, PRO SE
3097 W Lutherhaven
Couer D Alene ID 838 14
For Employer/Appellant:

Darrin Murphey
Prosecutor
Kootenai County
PO BOX 9000
Coeur D Alene ID 838 16-9000

For Respondent:

Tracey K. Rolfsen
Deputy Attorney General
Idaho Department Of Labor
317 W Main ST.
Boise, Idaho 83735

-

NOTICE OF COMPLETION 1

YOU ARE FURTHER NOTIFIED that pursuant to Rule 29(a), Idaho Appellate Rules, all
parties have twenty-eight days from the date of this Notice in which to file objections to the
Agency's Recdrd or Reporter's Transcript, including reqslzsts for corrections, additions or deletions.
In the event no objections to the Agency's Record or Reporter's Transcript are filed within the
twenty-eight day period, the Agency's Record and Reporter's Transcript shall be deemed settled.
DATED this

day of -

1

Assistan Commission Secretary

I,

NOTICE OF COMPLETION - 2

